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II. Statement of the Case 

In October of 2007, Petitioners (Heintz) feftthe need to 

lower their monthly mortgage payments. They were 

referred to Washington Mutual Savings Bank of Seattle 

for a "refinance", with the lowering of monthly 

payments at a reasonable interest rate. CP1, CP 12 

To obtain a lower monthly payment, the note executed 

by Heintz for $1,000,000.00 was to provide for a 

payment of $3451.26 for a period of 5 years at an 

interest rate of 8.959%. After the five years, there 

were interest change provisions for increases in 

monthly payments. The note provided that the 

principal may be larger than the amount originally 

loaned but not more than 115% of the loan or 

$1,150,000.00. This first monthly payment was on 

December 1, 2007. Appendix 1, Note (P.1). 

The 5-year moratorium was set out in the note as 

Section 4 (I), P.3, Appendix A, Note (p.3): 

"Section 4 (I) Required monthly payment. 

On the fifth anniversary of the due date of the 

first monthly payment, and on that same day 

every fifth year thereafter, any minimum 

monthly payment will be adjusted without regard 

to the payment cap limitation 

in Section 4 (F)." 
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Relying on the moratorium, Heintz paid $3,451.26 for 

the next 27 months to Washington Mutual and Chase 

Bank, in addition to paying taxes and insurance. 

CP 5. 

Unknown to Heintz, the Federal Deposit Insurance 

Corporation (FDIC) closed Washington Mutual on 

September 25, 2008, and sold the latter's assets to 

Chase Bank the same day. Those assets included 

the Heintz deed of trust and note. 

On September 30, 2010, two years later, Quanty Loan 

Service Corporation, acting as trustee under the deed 

of trust, notified Heintz that he was in default on 

monthly payments that had been unilaterally raised by 

Chase. A nonjudicial sale was set for February 11, 

2011. Heintzs' protest to Chase that he was not in 

default under the moratorium were ignored. CP12, CP1. 

Heintz filed a complaint to restrain the foreclosure on 

January 31,2011. Chase countered with a motion to 

dismiss on the basis that, under the Purchase and 

Sale Agreement between Chase and the FDIC, 

Chase could not be sued for the conduct of 

Washington Mutual. The court dismissed the 

complaint, but noted that it had not passed 

on the merits of the action. CP12. 
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The foreclosure sale was never concluded. Two 

years later, June or July of 20t2, Heintz 

received a second notice of nonjudicial 

foreclosure which set a sale date of 

November 16, 2012. No Notice of Default was given. 

CP15. 

On December 12, 2012, Heintz filed a second action 

against Chase asking the court again to restrain the 

new sale and for damages, restitution, and 

attorneys' fees. CPI. Chase responded with a 

CR 12 (b )(6) Civil Motion for Summary Judgment 

of Dismissal. CP16. Chase denied that validity 

of the 5-year moratorium and claimed the note 

provided for interest adjustment on at least three 

different times under various provisions of the note. 

CP23, CP20. Chase and Heintz agreed to submit 

the matter to the court without oral argument CP 25. 

Heintz later amended his complaint to include the 

aneged negligence of the trustee in failure to give 

proper notices at the time of resetting a new 

foreclosure sale date. The trustee denied the 

allegations and moved to dismiss by Summary 

Judgment. CP15, CP29. 
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On June 6 and 7, the trial court dismissed the actions 

against Chase and the trustee. Motions for 

reconsideration were both denied. CP35, CP37. 

II. Argument 

A. THE FIVE-YEAR PAYMENT MORATORIUM WAS A 

PART OF REFINANCING AND IS PLAIN AND 

UNAMBIGUOUS: THE BALANCE OF THE NOTE IS 

ILLUSORY AND UNENFORECABLE. 

The basic aim of the refinancing of Heintz 's old loan 

was to lower monthly payments for 5 years. In addition, 

Heintz was to pay taxes and insurance. The note 

provided for monthly payment increases if the principal 

sum of $1,000,000.00 was -excessively'" exceeded by 

the limitation of 115% or $1,150,000.00. Another 

provision Chase contends, permits the monthly payment 

to be aadjusted" on the fifth anniversary of the due date 

of the first monthly payment, without regard to the 

percentage increase limitation. CR16, P3, Appendix 1, 

Note, CPS, P.1. 

Paragraph 4 (I) of the note provides, in simple language, 

that the monthly payment will be the same for fIVe years 

from the first due date (December 1, 2007). It does so 

by stating that, in effect, no adjustments of the payment 

will be made for 5 years and this is without regard to 

another payment cap limitation in Section 4(F). 
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Chase's contentions of payment change based on 

"excessive" exceeding of the principal is based solely on 

the whim of Chase. No standards for the amount in 

"excess" of the principal are afforded in the note. 

Likewise, the claim by Chase that the monthly payment 

is "adjustable" (without regard to the flmit on the principal 

amount) under 4(1) (on the fifth anniversary of the due 

day), is in direct conffict with the moratorium language. 

CP16, p. 2 and 3. 

The note itself is an impenetrable jungle of paragraphs, 

sub-paragraphs, sub-provisions, exceptions to 

paragraphs, sub-divisions, sub-sections, clauses and 

sub-clauses. The note simply lacks reasonable clarity 

and consistency. It places in the hands of Chase the 

exclusive right to dictate just when, and in what manner, 

minimum monthly changes are to be made. For 

example, it is impossible to determine what Section 4(H) 

means. What does "would otherwise exceed 115%" 

refer to and how does one determine such a question? 

When does it occur? 

Paragraph E and 3(b) and 4(E) are also in conflict. 

These provisions permit Chase to fix the amount of the 

monthly payments "sufficient to repay the projected 

principal balance as of the payment change date in full 

on the maturity date at the interest rate in effect 45 days 
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prior to the Payment Change Date~ Appendix 1, Note, 

CP 1 & 3. These provisions are incapable of 

understanding, for a court to enforce it. The language is 

vague, indefinite, and uncertain .. How, for example, can 

Chase determine when and how much the "projected 

principal balance" is on a Payment Change Date, so 

long as it is under 115% or $1,150,000.00? 

Paragraph 4(8) is another vague and incomprehensible 

paragraph dealing with what is called an Index used to 

change the interest rate on change dates. Chase is 

given sole control of changing the Index and its terms 

and standards. ff,for example, the original 

·'ndex is no longer available,'" the new Index can be 

almost anything Chase wants it to be. These provisions 

are illusory and unenforceable for they lack mutuality 

and promise nothing. Sandeman v. Sayres, 50 Wn2d 

539,541,314, P2d 428 (1957) (illusory company bonus 

offer); Spooner v. Reserve Ufe Ins. Co.! 47 Wn, 2d 454, 

287,- p.2d 735 (1955) (illusory language by an insurance 

company to pay its assets a renewal bonus.) A promise 

to be sufficient consideration for a promise to pay must 

be legally binding, otherwise it has no value. Therefore, 

the promise of Heintz to pay the loan, in a bilateral 

exchange, is not binding so as to constitute 

consideration for the counter-promise of Chase. In 
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reality, Chase has promised nothing at all because of 

indefiniteness and duration. Williston on Contracts, Sec. 

104 (a contract that can be performed without detriment 

to the Defendant or benefit to that Plaintiff is insufficient 

consideration.) The change dates of higher 

interest payments are unenforceable by Chase because 

how, when and by what alchemy they are fixed, is 

undeterminable. 

B. EXTRINSIC EVIDENCE IS PERMITTED TO 

ASCERTAIN THE INTENT AND RESONABLE 

BACKGROUND OF THE MORATORIUM. 

The circumstances surrounding the execution of the 

note moratorium are important in ascertaining the intent 

of the parties and meanings of the provision. Berg v. 

Hudesman, 115 Wn2d 657,801 P.2d 222 (1990). 

Under Berg. extrinsic evidence that does not modify or 

contradict the writing, is admissible under the ·context" 

rule. The "context" rule is one requiring some objective 

manifestation of the agreement rather than a subjective 

interest of the parties. Ambiguity is not necessary 

before extrinsic evidence is allowed. Berg. 

In this appeal, the surrounding circumstances were 

unopposed by Chase. The purpose of refinanCing the 

old mortgage was to lower the monthly payment. 

Washington Mutual agreed to allow a fixed 5-year 
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moratorium minimum; with the difference in the monthly 

payment and the total monthly interest to be added to 

the principal. CP5; CP19. Heintz's Declaration stated 

the basic background: 

.. ogether my wife and I borrowed one million 

($1,000,000.00) from Washington Mutual Savings 

Bank in Seattle, Washington, to finance a prior loan. 

The intention of both the bank and the plaintiff was to 

lower the monthly payments for a period of five years. 

After five years, the monthly payments would be 

adjusted to a higher payment" (CP5). 

In addition to the declaration,Washington Mutual 

accepted the $3451.26 payments from Heintz for 12 

months without further demand. It was only when 

Chase bought the note that a higher monthly payment 

was demanded. The trial court treated the moratorium 

as if it didn't exist and ignored the reasons for it in the 

refinancing. Instead, the court enforced other interest 

rate change dates that were not enforceable. CP5, 

CP12. 

The meaning and interpretation in this appeal should be 

given its plain meaning in accordance with that meaning 

given to the moratorium by Heintz if 
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Washington Mutual knew or had reason to know that he 

did so. On this score, the trial court should have heard 

all relevant evidence of the surrounding circumstances 

and weigh the credibility of the evidence. Summary 

judgment was improper. 

C. IT WAS REVERSIBLE ERROR TO DISMISS THE 

HEINTZ COMPLAINT. CR12(b)(6) 

Chase moved for Summary Judgment under CR 12(b )(6) 

of the Rules for Superior Court. CP16. The basis 

alleged was failure to state a claim upon which relief can 

be granted. The rule is a substitute for the old demurrer 

and performs the same function. 

Under this rule, the complaint is liberally construed upon 

the broad principle that a motion to dismiss for the 

insufficiency of the complaint should not be granted 

unless it appears to a certainty that no state of facts 

could be proved that would entitle a plaintiff to relief. It 

may also be treated as a motion for summary judgment 

and is sparingly granted: Collins v. Lomas Nettleton, 

Corp. 29 Wn. App. 415,628 P.2M 855 (1981). Street v. 

Moore, 26 Wn. App. 450, 613, P2d 1188 (1981). 

The rule admits, for the purpose of this motion, that the 

moratorium granted to Heintz was true. The denial of 
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this proposition is a queslion of law and fact properly 

resolved by tria/. Pearson v. Vandermay, 67 Wn.2d 222, 

407, P.2d 143 (1965) (reversing a judgment of dismissal 

in fight of the acceptance of the trial court that certain 

anegations pleaded were true on a motion to dismiss. ) 

In Stidham v. Dept. of licensing, 30 Wn. App. 611, 637 

P.2d 970, the court considered an action by a former 

securities division attorney against his employer for 

defamation and tortious interference. In reviewing the 

dismissal of the action under CR12(b)(6) for failure to 

state a claim the court said: 

·'n reviewing the propriety of the trial court's ruling, we 

confine ourselves to the pleadings.... In addition, we 

may examine a 'hypotheticaf statement of facts, 

submitted by the parties. If the 'facts' their veracity 

aside, entitles the plaintiff to relief, we must consider 

the complaint sufficient and reverse the dismissal." 

The court found, however, that the actions of the state 

securities director, and her assistant, were privileged 

and affirmed the dismissal. 
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When the matter on appeal is in the form of a summary 

judgment, but in substance is actually a motion to 

dismiss for failure to state a cause of action upon which 

relief can be granted, the Court wiff review the action as 

a motion to dismiss for failure to state a claim. 

Green v. Holmes, 28 Wn. App. 135, 622, P.-2d 869 

Summary judgment by the trial court in this appeal was 

wrongfully granted under CR12{b)(6). 

D. THE TRUSTEE'S NEGLIGENCE IN FAILURE TO 

FOLLOW STATUTORY REQUIREMENTS UNDER 

THE DEED OF TRUST ACT IS A QUESTION FOR 

TRIAL. 

Heintz aneged he was forced to pay attorneys' fees and 

costs because the trustee failed to give proper notices to 

him under R.C.W. 61.24. He contends that the notices 

are especially important in a nonjudicial foreclosure 

where there is no protection afforded to the borrower by 

the court. Cox v. Helenius, 103 Wn. 2d 383, 693 P2d 

(1985). Statutes protecting borrowers are strictly 

construed, under nonjudicial foreclosures, in their favor. 

Udall v. T.D. Escrow Service, Inc. 159 Wn.2d 903,915-

16, 154 P.3Td 882 (2007). CP15. 
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fn this appeal, the trustee, Chase, aHowed 2 years to 

elapse between the first Notice of Default in September 

of 2010 and July of 2012, the second nonjudicial 

foreclosure. A second sale was set in June or July of 

2012 for November 16, 2012 without a Notice of Default. 

It is submitted that this failure violates R.C.W. 

61.24.031(8): 

"-at least 30 days before the notice of sale shaff 

be recorded, transmitted or served, written notice of 

default shan be transmitted by the beneficiary or 

trustees to the borrower ..... " 

The trustee, fikewise, violatedR.C.W. 61.24.040(6), 

WhiCh fixes 120 days as the maximum time a nonjudiciar 

foreclosure can be continued. fn this case, it was 21 

months beyond the 120 days. CHO,rnc. v. Bayfes, 

138Wn App. 131, 137, 157, P2d 415 (2007) (continuing 

a nonjudicial sale beyond 120 days is a staMory breach 

that avoids the sale.); Albice v. Premier Mortgage 

Services, 174 Wn.2d 360 (2011). 

Both of the foregoing questions are mixed questions of 

law and fact. Summary judgment was error. 

E. HEINTZ IS A PREVAILING PARTY, HE SHOULD 

RECOVER HIS ATTORNEYS' FEES. 
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Chase's deed of trust provides -fOr attorneyS' fees and 

costs-for Chase onfy. Appendix f. No provision is 
providedrortn the note for attorneyS' fees. 

Washington's public policy bars a one-way attorneys' fee 

provision. Our rure now is to proVide attorney fees lor 

the prevailing party. R.C.W. 4. -84:330. 

"-'n any action on a contract .... Where such a 

contract ....... specifically provides that attorneys' 

fees and costs .... shall be awarded to one of the 

parties, the prevaifing party, whether he or she-is 

the party specified in the contract .... or not. shan 

be entitfed to reasonable attorneys'-fees in addition 

to costs and necessary disbursements.· 

IV. CONCLUSrONS 

1 Refinancing was the basis of a5-year monthly 

payment moratorium. 

2. The moratorium is crear and unambiguous. 

3. A CR12(6) Motion to Dismiss admits the truth of 

the matters preaded and summary judgment is 

inappropriate. 
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4. The various vexing paragraphs of the note relied 

upon to catculate Whet, and what interest payment 

changes can be made are iHusory in nature. not 

reasonably understandable and unenforceable. 

5. The trustee caused Heintz to incur costs and 

attorney's fees by negligently failing to follow notices 

required by the Deed of Trust Act. 

6. If Heintz prevails in this appeal, he should be 

awarded reasonable attorneys' fees and costs. 

~ 
lJated this date of-September 10,2013. 

Robert H. Stevens 
Attorney lor -Petitioners 

V. Appendix 

1. Promissory Note (6 pages) 

2. Chase Purchase & Assumption Agreement (2 pages) 
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A 
ADJUSTABLE RATE NOTE 

(FHLB Index· Payment and Rate Caps) 

3Q14685182-048 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST MTE 
AND MY MONlHlY PAYMENT. MY MONTlLY PAYMENT INCREASES WILL HAVE UMiTS 
WHICH COULD RESULT IN THE PRINCIPAL AMOUNT I MUST REPAY BEING LARGER 
THAN THE. AMOUNT I ORIGINALLY BORROWED. BUT NOT MORE THAN 1151 OF 
TIiE ORIGINAL AMOUNT (OR $ 1. 150.QOO. 00 ). MY INTEREST RATE CAN 
NEVER EXCEED nfE LIMIT STATED IN THIS NOTE OR ANY RIDER TO THIS NOTE. A 
BALLOON PAYMENT MAY BE DUE AT MATURllY. 

OCTOBER 19, 2007 __ S_HO_R_E_L_IN_E ____ ~~-.---~.-W~A~S~H-ING~T-ON~~=_-------
CItY STATE 

10430 47TH AVE sw. SEATTLE. WA 98146 

1. BORROWER'S PROMISE TO PAY 
In return for a loBI'! that I have received, I promise to pay U.S. $ 1 • DO 0 .000 . DO plus 

any amounts added In accocdance with Section 4 (G) below, (this amount ~ called "Principal"). plus 
Interest, to the order Of the Lander. The Lender is WASH INGTON )lJTUAL BANK. FA . 
I wfll make all payments under this Note in the form of cash, check or money order. I understand that the 
Lender may transfer Uris Note. The Lender or anyone who takes this Note by transfer and who is entilled 
to receive payments under this Note is called the "Note Holdet'. 

z. INTEREST 
Interest will be charged on unpaid principal until the full amount has been paid. Up until the ftrst day 

of the calendar month that precedes the first payment due date set forth In Section 3 of the Note, I will 
pay interest at a yearty rate of 8.959 %. Thereafter, !lntiJ the filst Change Date (as deftned in 
Section 04 of this Note) I will pay interest at a yeal1y rate of 8.969 'AI.The interest rate required by 
this Section 2 and Section 4 of this Note is the Rate I wi. pay both before and after any default described 
in Section 7{B) of ~his Note. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay Principal and interest by making a payment every month. In this Note, -payments- refer to 

Principal and Interest payments only, although other charges such as taxes, insurance and/or late 
charves may also be payable with the monthly payment. . 

I WiP make my monthly payments on FIRST day of each month beginning on 
DECEMBER, 2007 • I will make these payments every month until I have paid all of the 

prfnCtpii arid iritetest and any other charges described below that I may owe under this. Note. Eaen 
monthly payment will be applied as of its scheduled due date and will be applied to Interest before 
Prfnctpal. If. on NOVEMBER a 1, 2037 , I SUlI owe amounts UOOer this Note, I will pay those 
amounts in fUll on that date. which is called the "Maturity Date-. 

lwillmakemymonthlypaymentsat p.o. BOX 78148, PHOENIX, AZ 85082-8148 
_ _._ _________________ --" or at Ii different place If required by the Note Holder. 

(8) Amount of My Initial Minimum Monthly Payments 
The lowest payment I can make each month and not be In default under this Note is called my 

"minimum monthly payment". Each of my minimum monthly payments until the first Payment Change 
Date wI' be In the amount of U.S. $ 3 .451.20 , unless adjusted at an earfier time under 
Section 4{H) of this Note. I understand and agree that this minimum monthly payment may be based on 
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an Interest rate that is less than the interest rate set forth in Section 2 of this Note and, if that is the case, 
even doong the first month of my loan, my minimum montnty payment may not be sutndent to pay aft of 
the Interest that accrues on my loan during the month. In that case, the unpaid interest win be added to 
my Prir1cipal batance as prnvided in Section 4{G) of this Note and interest wil accrue on suCh amount as 
provi~ in Section 4(G) of this Note. 

(C) PaYment Changes 
My minimum monthly payment will be recomputed, accortling to Sections 4(E)(F)(G)(H) and (I) of 

this Note, to reflect changes in the principal balance and interest rate that I must pay. The Note Holder 
will determine my new interest rate and the Changed amount of my minimum monthly payment In 
accordance wlh Section 4 ofthis Note. 

(0' In aclcfttiOn to the minimum monthly payment, I may hav~ up fo three (3) other payment options 
each month. These payment options are 1) the interest only payment 2) the full princlpal and Interest 
payment (based on the then current Interest rate, the then ot6tanding Pnncipal balance and the then 
remaining lOan tenn (the -FUll Principal and Interest paymentj and 3) if my Loan has an original term of 
more than 15 years, a payment amount based on the then current ilterest rate and the then outstanding 
Principal bafalice but determined as if my Joan had an original term of fifteen (15) years. I understand 
and agree that one or more of these three payment OptiOns win nOl be available for any monU:t in which 
the payment option IS equal to or less than the mlniml,im monthly payment. In addition. jf my minimum 
monthly payment is past due by more II\ao forty-five (45) calendar days, the Note Hotd~r reserves the 
right to require me "to make a Fu~ Principal and Interest Payment. . 
4. INTEREsT RATE AND MONTHLy PAYMENT CHANGES 

(A) Interest Rate Cbange Dates 
Tbe Inte~ rate I will pay may further Change on the 1 ST day of 

DECEt.BER, Z007 , and on that day every month thereafter. Each such day is called a 
'"Change Dale-. 

(8) The Index 
On eaCh Change Date, my interest rate will be based on an Index. The ,ndex" Is the monthly 

weighted average cost of funds for Eleverlh District savings Institutions as announced by the Federal 
Home Loan Bank of San Francisco (the -11th District Monthly Weighted Average Cost of Funds Index,,). 
The most recent Index figure available on each Interest rate Change Date is called the "Cunent Index'". 

Infonnation On the 11tn District Monthly Weighted Average COst of Funds Index may be Qbtained by 
writing to the Federal Home Loan Bank at P.O. Box 7948, San Francisco, California 94120. Attention: 
Public Intonnatton Department; or by calrlllg the Federal Home Loan Bank" at 1-415-616-2600. 

If the Index Is.no longer avaaable, the Note Holder will use the new Index as if it were the Index. The 
new IndeX will be the Twelve-Monlh Average, determined as set forth below, of the annual yields on 
actively traded United States Treasury securities adjusted to a constant maturity of one year as 
published by the Federal Reserve Boar:d in the Federal Reserve Statistical Rele~ entitled "SeIeded 
Interest Rates (H.15)- (the -Monthly Yields"). The Twelve-Month Average Is determined by adding 
together tne Monthly Yields for the most recently available twelve months and dividing by 12. This 
Information may be available in your libra!)" or yQu may write to the Federal Reserve Board, Board of 
Governors, Publications Services. Washington, D.C. 20551. The most recent figure available 15 days 
prior to each Interest Rate Change Date. will be the Current Index. If the Flew Index ;s no longer avaffable, 
the Note Holder wiD choose an altemate Index which Is based upan information ,comparable to the new 
Index. The Note Holder will give me notice as to this choice. 

(C) Interest Rate Change catculation 
Before each Cha1ge Date, the Note Holder will calculate my new interest rate by adding 

FOUR AND 60/100 percentage points 
4! 800 ,. ("Margin' \0 the Current Index. The NOIe Holder will then round the result of lhis addition 

to the nearest onMhousandth of on!, percentage point (0.001%). Subject to the "mits slated in Section 
4(D) below, this rounded amount will be my new interest rate until the next Change Date. In the event a 
new Index is selected, pursuant to paragraph 4{B}, a new Margin will be detennined. If a new Index is 
seleaed, the new Margin will be the cflfference between the average of the Index for the most recent 
three year period which ends on the last date the Index was available plus the then effedive Margin and " 
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the average of the new Index for the most recent three year periOd whiCh endS on thac date (or if not 
availabfe for SIIdt three y~r periOd. for such time as it. is avaftable). If an alternate Index Is seleded, the 
new Margin will be the difference belweenthe average of the new Index for the most recent three year 
periOd which ends on that last date the new Index WljIs available plus the then effective Margin and. the 
ave~ of the allemate Index for the rmst recent three Year pertOd which ends on that date (or If not 
available for such three year pel1Od, for such time as It Is available). In either case, this difference will be. 
rounded to the next higher 118 Of 1 %. 

(D) Inte~st Rate Limit 
My interest rate will never be greater than -..:oN-.1 :.::NE~AN=D....;9:.;:5;..:./...;.'~OO~ ________ _ 

perrentage points 9 • 95 a % ("Cap-). except that following any sale or transfer of the property which 
secures repayment of this Note after the first interest rate Change Date, the maxinum Interest rate will 
be the higher of the Cap or 5 percentage points greater than the interest rate in effect at the time of suCh 
sale or transfer. 

(E) Payment Change Dates . 
Effective every year commencing DECEMBER 0'. 200' , and on the same 

date each twelfth month Jhereafter rPityment Change Date'?, tbe Note Holder wiD determine the amount 
of the monthly paymert that would be sufflcient to repay the projec:;ted pr1ndpalbalance I am expectect to 
owe as of the Payment Change Date in , .. , on the maturity date at the interest rate in effect 45 days prior 
to the payment Change Date in substantially equal payments. The ~It of this calculBti.on is the new 
amount of my minimum monthly payment, subject to Section 4{F) below. and 1 will make payments in 
this new amount unt~ the next Payment Change Date unless my payments are changed eartier under 
Section 4(H) Of this Note. 

(F) Monthly Payment Limitations 
Unless Section 4(H) and 4(1) below apply. the amount of my new minimum monthly payment, 

begiming with a Payment Change Date, wil be limited to 7 1/2% more or less than the amount I have 
been paying. ibis payment cap applies only to the principal payment and dOes not apply to any escrow 
payments Lender may require under the Security Instrument. 

(G) Changes in My Unpaid Principal Due to Negative Amortization or Accelerated 
Amortization 

Since my initial minimum monthly payment may not be based on the interest rate set forth in Sedion 
2 of this Note, sinre the minimum monthly payment amount changes less frequenUy than the interest 
rate and since the minimum monthly payment is subject to the payment limitations described in Section 
4(F). my minimum monthly payment could be less than the amount of the interest portion of the monthly 
payment that would be sufficient to repay the unpaid Principal I owe at the monthfy payment date.in fuh 
on the matUffty date in substantially equal payments. for each month that the minimum monthly 
. payment is less than the interest portion and I choose to make only the minimum monthly payment, the 
Note Holder will suitract the minimum monthly payment from the amount Of the Interest portion and will 
add the- difference to my unp!ilid Principal balance, and interest will accrue on the amount of this 
ctiffereoce at the ~nt Interest rate. for each month that my minimum monthly PaYment is greater than 
the interest POrtion,. the Note Holder will apply the excess towards a Principal reduction of the Note. 

(H; Umit on My U·npaid pnncip81;·lncr8ciStd Minimum MOnthly Payment 
My unpaid pt1ncipal can never exceed a maximum amount equal to , 15~ of the principal 

amount Originally borrowed. 'n the event my unpaid Prfncipal would otherwise exceed that 116". 
limitation, I will begin paying a new minimum monthly payment until the next Payment Change Date 
notwithStanding the 7 112% annua' payment increase limitation. The new minimum monthly payment wil 
be an amount which would be sufficient to repay my then unpaid Principal in full on the Maturity Date at 
my interest rate in effect the month prior to the payment due date In substantially equal payments. 

(I Re uired Full Monthly Payment 
of ue date of the fI monthl ant a 

fifth e thereafter minimum month a ment will be a usted with 
limitation in Section 4{f). 
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(J) Notice of Changes 
The Note Holder will denver or mail to me a notice of any changes in the amount of my minimum 

monthly PB~ before the effedlve date of any change. The notice will include infonnation required 
by law to be given to me and also the title and telephone number of a person who wiD answer any 
question I may have regarding the notice. 
5. BORROWER'S RIGHT TO PREPAY 

I have the r1ght to make payments of Principal at any time before they are due. A payment of 
Principal only is known as a "Prepayment". When I make a Prepayment, I will tell the Note Holder in 
wr1tIng that I am doing so. I may not designate a payment as a PJepayment if f have not made al the 
monthly payments due under the Nate. 

I may make a fuft Prepayment or partial PJepaymems without payment 01 any Prepayment charge. 
The Note HoJder will apply all of my Prepayments to reduce the amount of PrIncipal that I owe under tlris 
Note. However. the Note Holder may apply my Prepayment to the accrued and unpaid Interest on .the 
prepayment amount, before applying my Prepayment to reduce the Principal amount of the Note. . 

If I make a partial Prepayment. there win be no Changes in the due dates of my monthly payments 
unless the. Note Holder agrees in writing to those changes. My partial Prepayment may have tile effect of 
reducing the amount of my monthly payments, but only after the Irst Payment Change Date follOWing 
my partial Prepayment. However. any reduction due to my partial Prepayment may be offset by an 
Interest rate increase. 
6. LOAN CHARGES 

If a law. which al)plles to this loan and which sets maXimum lOan cnarges. Is finally Interpreted so 
that the Interest or other lOan Charges collected or to be coCIected in connection with this loan exceed the 
permitted limits. then: (a) any such loan charge Shall be reduced by the amount necessary to reduce the 
Charge to the pennitted limit; and (b) any sums already collected from me Milch exceeded pennltted 
limits will be refunded to me. The Note Holder may choose to make this refund by reduCing the Principal 
I owe under this Note or by making a direct payment to me. If a refund reduces Principai, the reduction 
will be treated as a partial Prepayment. 
1. BORROWER'S FAILURE TO PAY AS REQUIRED 

(Al Late Charges for Overdue PaYPl8nts 
If the Note Holder has not received the full amount of any mlninum month'y payment by the end of 

FIFTEEN calendar days after the date it is due, I will pay a late charge to the Note Holder. The 
amount of the charge wi' be 5.000 % of my overdue payment of Principal (if appUcabie) and interest. 
I will pay this late chalge promptly but only once on each late payment. 

(B) Default . 
If I do not pay the full amount of each minimum monthly payment on the date it is due, I will be in 

default. 
(C) Notice of Default 
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the 

overdue amOUnt by a certain date, the Note Hofder may require me to pay Immediately the fuR amount 
of Principal which has not been pai<t and all the Interesl that I owe on that amount. That date must be at 
least 30 days after the date on which the notice is mailed to me or delivered by other means. 

(D) No Wliver By Note Holder . 
Even If, at a time when I am in defauh, the Note Holder does not require me to pay immediately in 

full as described above, the Note Holder will still have the right to do so if I am in default at a later time. 
(E) Payment ~ Note Hoider"s Costs and Expenses 
If the Note Holder has required me to pay Immediately in full as described above. the Note Holder 

Will have the right to be paid back by me for all of its costs and expenses in enforcing this Note, whether 
or not a lawsuit Is brought. to the extent not prohibited by Appflcable Law. Those expenses Include, for 
example, reasonable attorneys' fees. 
8. GiVING OF NOTICES 

Unless Applicable Law requires a different method. any notice that must be given to me under this 
Note will be given by delivertng it or by mailing it by first Class mail to me at the Property Address above 
or at a different address if I give the Note Holder a notice of my different address. 
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Any notiCe that must be given to the NOle Holder Ulder this Nole will be given by mailing iI by tirsl 
class mail to the Note Holder at the address stated in Section 3(A) above or at a different address if I am 
gIVen a nOtJ~ of that dl~ address. 
9. OBUGAT10NS OF PER$ONS UNDER THIS NOTE 

If more than one person si9f1s th'$ Note, each person Is fully and personally obligated to keep aU d 
the promises made in this Note, IndUding the prQrnise. CO. pay the fun amount ~. Any person who is a 
guarantor, surety, or endorser of this Note is also obligated to do theSe things. Any person wbo lakes 
over these obfigations. including the obligations of a 9U!Srant()f. surety, or endorSer of this Note, Is also 
obI"tgated to keep all of the promises made In this Note. The Note Holder may enforce its rights under this 
Note against each person individualy or against all of us toQether. This means that any one of us may be 
reqUired to pay aU of the amounts owed under this Note. 
10. WANERS 

I and any other person who has obligations under this Note waive the rights of presentment !ind 
notice of dishonor. "Presentment- means the right to require the Note Holder to demand payment at 
amounts due. -Notice of Dishonor'" means the right to require the Note Holder to give notice to other 
peISOOs that ~m",,~ due have not been paid. 
11. UMFQRM SECURED NOTE 

Tlris Note is a uoifonn instrument with limited variations in some judsdictions. In addition to the 
protections given to the Note Holder under this Note, a Mortgage, Deed of TnJ$t or Security Deed (the 
"Security InstnJment"), dated the same date as thi$ Note, prote,Cts the Note Holder from possible losses 
which might l8SUIt if I do not keep the. promises which J make In this Note. That Security Instrument 
desCribes hOw and under what COnditions I may be required to make Immediate payment in full of all 
amounts I owe under this Note. Some of those conditions are descnbed as follows: 

Transfer of the Property or a Beneflciallnterest in Borrower. 
If all or any part of the Property or any interest in the Property is sold or transferred (or if a 

beneficiai Interest in Borrower is sold or b'ansfened and Bonower is not a nstnl person) without 
lender's prior Written consent, Lender may require immediate payment in full of all sums secured 
by this Secll'ity Instrument. However, this optfon shal not be exercised by Lender if exercise is 
prohibited by ApprJCable Law. Lender also shal not exercise this option if: (a) Borrower causes to 
be subinitted to Lender information required by lender to evaluate the Intended tnmsferee as If a 
new loan were being made to Ute transferee, (b) Lender ~asonably determines that lender's 
security WIll not be impaired by the loan assumption and that the risk of a breach of any covenant 
or agreement in this SeaJrly Instrument or other obligations related to the Note or other loan 
dOcument is acceptable to Lender, (e) Assuming party executes AssumJXjon Agreement 
acceptable 10 Lender at Its sole choice and discretion, which Agteement may include an Increase 
to cap as set forth below and (d) Payment Of ASSIUIlption Fee if requested by lender. 

to the extent permitted by Applicable Law, Lender may Charge a reasonable fee as a 
condition to Lender's consent to the loan 8SSlIT1ption and Lender may increase the maximum rate 
limit to the higher of the Cap or 5 percentage points greater than the interest rate in effect at the 
time of the transfer. Lender may also require the tral}sferee to sign an assumption agreement that 
is acceptable to Lender and that obr,gates the transferee to keep an the promises and agreements 
ma;te in the Note and in this Security Instrument Borrower will continue to be obligated under the 
Note and this SeCurity Instrument unless Lender has entered into a written Assumption Agreement 
with transferee and fonnally releases Borrower. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is given in accordance with 
Section 15 Within which Borrower must pay all sums secured by this Instrument. If Borrower falls 
to pay these sums prior to the expiration of this period, Lender may invoke any remedies pennltted 
by this Security tnstrurnent without further notice or demand on Borrower. 
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12. MISCElLANEOUS PROVISIONS 
In the event the Note Holder at any time discovers that this Note or the SeaJtity Instrument or any 

other document related to this loan, called collectiVely the "Loan DoaJments," contains an error wtich 
was caused by a clerical or ministerial mistake, caJaJlation error, computer error, prinung error or similar 
elTor (colledively "Errors" I agree, upon notice fmm the Note Holder, to reexecute any Loan Documents 
that are necessary to correct any $Uch ElTors and I also ag-ee that I wiD not hold the Note Holder 
responsible for any damage to me Which may result from any SlICh Errors. 

If any of the Loan Documents are lost, stolen, mublated or destroyed and the Note Holder delIVers to 
me an Indemnification in my favor, signed by the Note Holder, then I will sign and deliver to the Note 
Holder a Loan Document identical in fonn and content which Will have the elled of the ortolnal for all 
purposes. 

WITNESS THE HAND(S) AND SEAL(S) OF n-tE UNDERSIGNED. 
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PURCHASE AND ASSUMmON AGREEMENT 

wiiOLEBANK 

THIS AGREEMENT, made and CDtcrCd into IS ofthc 25111 day of September. 2008, by 
and among thc FEDERAL DEPOSIT INSURANCE CORPORA TJON, RECEIVER of 
W.ASHINGTON MUTIJAL BANK, HENDERSON, NEVADA (the ~eccivcr"). 
JPMORGAN CHASE BANK, NATIONAL ASSOCIATION. organized-under thc laW$ of 
the United Slates of America, and baving its priDcipal place ofbusiDcss in Scanle. Washington 
(the "Assuming Bank,,}. and the FEDERAL DEPOSIT INSURANCE C08PORATION, 
organized under the laW& of the United States of America and having its principal office in 
WashiDgtOn, D.C., acting in i1$ corpome capacity (the ·Cwporatfon"). 

WrtNEsSETH: 

WHEREAS. on Bank Closing, the Clw1ering Authority closed Washington Mutual 
Bank (!be -Failed Bank") jlW'5Uant 10 applicablc Jaw IIIId the CorpOImiDn was appointed Receiver 
thereof; and 

WHEREAs, the Assuming Batik desires 10 p~ase substantially all ofthc'asscts ana 
uswno all deposit and substantially all other Habilities of lbe Failed Bank on the terms and 
conditiOD5 acl forth in this AgRctoenl;and 

WHEREAS, pursuanl to J2 U.s.C. Section 1823(cX2XA). the CorporatiOn rilay provide 
assistance to the Assuming ~ 10 facilitate the lninsa.ctioDs contemplated by this Agreement, 
which assistance may include indemnification PW'8WUlt to Article XU; and 

WHEREAS, the Board ofDitcctors oflbe Co.poration (the "Board") hu determined 10 
provide B5sistance to the Assuming BIIDlc on the Renna aDd 5ubjecllo lhc condidoM set fortb in 
this Agreement; and 

WHEREAS, the Board bas determined PlUSWlnt to 12 U.S.C. Section 1823(c)(4XA) thut 
liuch assillUlcC is ncccssary 10 meet the obligation of the Corporation 10 provide insurance: 
coverages for the insun:d dcposill in the Failed BanJc aDd is the least cosily 10 the deposit 
ipsurance fund of aU possible methods fur meeting such obligation. 

NOW 'J'HEREFoRE, in consideration of abe mutual promises hen:in sct forth and other 
. valuable coDSidcndioD, the parties hereto agree 15 follows: 
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may be agreed upon by the Receivc::r and the Assuming Bank. The Rccc:iver, in its discretion, 
may extend the Settlement Dale. 

"Settlemept bIens. Rate" means, for the flI3l calendar quarter or portiou 
thereof during which mtm:St ICCruCS, the rate dc&c:nnind by the Receiver to be equal to the 
equiVllc:nI coupon i;nc yield on twenty-six (26)-weck United StaleS TR8SUJ)' BUls in effect as 
ofBm Closing as published in The Wan Street Journal; provided, !ba! jf no such c:qwvalCDt 
coupon issue yield i. available as of Bank Closing. the equivalc::nt coupon Issue yield for SUilb 
Treasury Bills mosl m:czIUy published in The Wall Street Journal prior to BaoIt Closing shall be 
used. Therca1\er. abe rate shall be adjusted to the nie dclcJmincd by the Receiver to be equal to 
the equivalent coupon issue yield on such TJcaswy Bills In effeclas of tbe finl day of each 
luccec:ding calendar quarter during which interesl acctues as publisbal in The WaU S1Rcl 
~. . 

"Sabsldlary" bas the mcBDiDgSel-forlh.in.Section 3(w)(4} of the Federal Deposil 
lnsunlx:e Act, 12 u.s.c. Scdion 18IJ(w)(4), as amended. 

ARTICLED 
ASSUMPTION OF LlABllJTIES 

2.1 LlablUtles A,uumed by AJlumiug BluL Subject to Scctians 2.5 aDd 4.8. Ihc 
• Assuming Bank expressly IISSUIDCS at Book Value (subject to adjustmcut pursuant to Article 
VllJ) and agrees to pay. perform, em! discharge. all oflhc liabilities of the Failed Bank which ute 
reih:Clcd on the Boob and Records of the Failed Bank as of Bank C]o&ing. indUdiDg the 
AsSLUDed Deposits aod all HabUities associated with any and all cmplo:yec benefit plana, except 
as listed on tho attached Schedule 2.1, and as OthCIWlsc provided in this Agreement (such 
Jia.biHtics rcfcm:d to IS "LiabiJitica As:nJDed-). Notwi_iQg Sccti;t; 4.8, the Assummg 
Bank ~caUy_lS9Umes aD mOJlgagc\crvi~inRri~bilg.dolJ3 _ rdie Failed Biiilt 

" . ~ - ~ , - --.' . . -- -

. 0 J. lDterest 0' Deposit LlabmtJu. The AsIWl1iIl", ~UlA. ~~. tr - .\ Will L .. IUDC all 
dcj)05it contracts IS ofBauk Closing. and it will accrue lind pay interest on Deposit Jiabllitia 
8SIWJICd pumumt to Section 2.1 at the same nlc(s) and on the same terms as a~ to by the 
Failed Bank as existed as ofBapk Closing. If such Deposit has been pledged to securo aD 

obHgation of the depositor or other party, any withdrawal thereof shall be subject 1o tho lcnns of 
the asn:cmc:nt govcming such pledge. . 

1.3 UDc)abptd D;pollu. If, within eighteen (18) months after Bank Closing, my 
depositor ortbe Failed Bank ~ not claim or ammgc: to continue such depositor's Deposit 
assumed pumumt to SccIiou 2.1 at the Amlming Bank, the Assuming Bank sball. wilhiD fi1leen 
(lS)BusiDess Da)'ll after Ihe CIId ofJUCh eighteen (18)-mDDlh Period. (j) n:fuJJd to the 
COJpOnlUon the JUllIIDDDnt of eacb such Deposit (without n::duclion for service charges). (ii) 
provide Ie the Cmporadon'an electronic sc:hedulc oC all such refunded Deposit. in such fOnD u 
may bc prcscn'bed by the CorpoJ'BtiOD, and (iii) auigo, transfer. couvc:y and deliver Ie the 
Rc:cciver all rigbt. tide mel iDlcrcst of the Assuming Bank in and to ~rds pnMously 
tramfcned to the Assuming Bank and other records geneialcd or maintaiDc:d by the Auuming 
Bank pertaining to such Deposjl5.. During such eighleen (18}-mouth pcriOC\ at the request of the 
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